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BOMWAN, Circuit Judge.

This is a products liability matter. Plaintiffs, who are the
reci pients of tenporomandi bular joint (TM]) inplants, prosthetic devices
used to correct TM) disorders, seek to inpose liability upon The Dow
Chem cal Conpany (Dow Chemical) for injuries alleged to have been caused
by the inplants. The pretrial proceedings in these various personal injury
actions were consolidated in the District of Mnnesota by the Judicial
Panel on Multidistrict



Litigation pursuant to 28 US. C. & 1407 (1994). See lIn re
Tenpor omandi bul ar Joint (TMJ) Inplants Prods. Liab. Litig., 844 F. Supp.
1553, 1554-55 (J.P.ML. 1994). Plaintiffs appeal the final order of the
District Court! granting sumary judgnent in favor of Dow Chemical. W

affirm

The TMJ connects the upper and lower jaw. A TMJ inplant is a device
that is surgically inserted to replace an inproperly functioning TM].
Plaintiffs allege that their inplants deteriorated after inplantation,
causing, inter alia, surrounding jaw bone disintegration, serious

aut oi mrune responses, and severe head and neck pain.

Dow Corni ng Corporation (Dow Corning), together with its subsidiary,
Dow Corning Wight, nmanufactured and sold TM inplants containing
silicone.? Dow Chem cal and Corning, Incorporated (Corning), each fifty
percent owners of Dow Corning’s stock, fornmed Dow Corning in 1943 to
participate in the organosilicon conpound industry. Plaintiffs do not
al | ege that Dow Chenical ever nanufactured, sold, or tested TMJ inplants
or supplied any conponent parts of or substances used in such inplants.
Instead, plaintiffs assert that Dow Chemical is |iable because of its

The Honor abl e Paul A. Magnuson, Chief Judge, United States
District Court for the District of M nnesot a.

2Because Dow Corning has filed a petition for reorgani zation
under Chapter 11 of the Bankruptcy Code, it has not appeared in
t hese proceedings. Al nonbreast inplant clains pending agai nst
Dow Corning have been transferred to the United States D strict
Court for the Eastern District of Mchigan, where Dow Corning filed
its Chapter 11 petition. See Tort Claimants’ Comm v. Dow Corning
Corp. (In re Dow Corning Corp.), 1996 W. 668567 (6th Cr. Nov. 18,
1996) (unpublished table decision reported at 103 F. 3d 129).
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al | eged involvenent in the research, testing, and devel opment of silicone
used in the TM inpl ants.

Since Dow Corning' s inception, Dow Chenical has perforned a nunber
of services for Dow Corning. Among Dow Chemical’'s services were
approxi mately a dozen limted toxicology tests perforned on a variety of
silicone conpounds from 1943 through the early 1970s. None of the tests
was conducted to determ ne whether the specific conmpound tested could be
used safely as a nedical inplant.?3

Three Dow Chenical scientists, including Dr. V.K Rowe, published two
articles, one in 1948 and one in 1950, describing toxicological research
performed on various silicones (none of which are alleged to be present in
any TMJ inplant). The 1948 article concluded that silicones as a group
have a very low order of toxicity. However, the article warned of dangers
associated with certain silicone conpounds. Specific harnful effects
i ncl uded

]'n fact, the only support found in the record for plaintiffs’
assertion that Dow Chem cal ever tested in any way any silicone
conpound actually used in any TMJ) inplant is a study published in
1972 by scientists at Dow Chem cal. See Appellants’ App. at 289-
99. The study exam ned the effect of silicone injections on the
reproductive systens of female rats and concl uded that a nunber of
the silicone conpounds tested, including a |ow nol ecul ar wei ght
silicone known as D4, were biologically active. Plaintiffs attenpt
tolink D4 to silicone in TMI inplants by asserting that D4 serves
as a basic building block in all silicone inplants. However, even
assum ng the presence of D4 in TMJ inplants, plaintiffs can point
to no testing by Dow Chem cal that could possibly formthe basis
for plaintiffs’ tort clains. By publishing the study highlighting
t he dangers of D4, Dow Chemi cal obviously was not concealing the
potential dangers of this conpound, and absent evidence of further
Dow Chem cal studies concerning D4 or any other silicone conpound
all egedly contained in any TMJ inplant, plaintiffs cannot establish
an undertaking on the part of Dow Chem cal to ensure the safety of
any TMJ inplant. Furthernore, plaintiffs have not shown that Dow
Chem cal knew that any of the specific silicone conpounds tested
woul d be contained in any TMJ inplant, or any other nedical inplant
for that matter.
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irritation, inflamation, edena, and necrosis. The 1950 article concl uded
that no adverse effects were found in rats adm ni stered certain conmerci al
silicones in their diets.

In 1967, Dr. Rowe attended a neeting at Dow Corning discussing the
t oxi col ogy of various Dow Corning products, including Silastic® rubber
dental liner and dental inpression material. The concept of a permanent
tooth inplant was discussed. Before any long-term studies were to be
carried out, prelimnary studies on aninmals were to be perforned. There
is noindication that Dr. Rowe participated in this discussion or that TM
i npl ants ever were di scussed.

Dow Corning established its own toxicology departnment wi thin Dow
Chemical’'s facilities in 1968, hiring a forner Dow Chem cal enployee to
head the departnent. |In 1971, Dow Corning's toxicology |aboratory noved
into its own space in a Dow Corning building. Four years later, the two
conpani es signed an agreenment giving Dow Corning the use of various Dow
Chem cal trademarks and trade nanes. In return, Dow Chem cal retained the
right to inspect Dow Corning's products to protect the integrity of its
trademar ks and trade nanes.

Plaintiffs sued both Dow Chem cal and Corning for damages resulting
frominplant-related injuries. The District Court granted sunmary j udgnent
in favor of both defendants in all of the consolidated cases, rejecting
plaintiffs’ theories of corporate control and direct liability. Inre T™M
Inmpl ants Prods. Liab. Litig., 880 F. Supp. 1311 (D. Mnn. 1995). First,
plaintiffs clained that the District Court should disregard Dow Corning's

status as a separate corporate entity and allow a |lawsuit against its
parent conpani es, Dow Chemi cal and Corning, for the alleged torts of Dow
Corning, or at least find the existence of a joint venture between Dow
Chem cal and Corning. The court concluded as



a matter of law that plaintiffs could not “pierce the corporate veil” to
reach Dow Chem cal and Corning and that no joint venture in the | egal sense
exi sted between Dow Chenical and Corning.* See id. at 1315-16. Second

plaintiffs clained that Dow Chemical is directly |liable under a variety of
t heori es, i ncluding fraud, aiding and abetting tortious conduct,
conspiracy, a tradenmark l|icensing theory, negligent performance of an
undertaking, violation of state consuner protection |aws, and direct
participation in the alleged tortious activities of Dow Corning. The
District Court determ ned that no genuine issues of material fact existed
as to any of plaintiffs’ direct liability clains and that Dow Chenical was
entitled to judgnent as a matter of law. See id. at 1322.

In this appeal, plaintiffs argue that the District Court prenaturely
granted summary judgnent. Plaintiffs’ contentions primarily concern the
relationship between this litigation and the consolidated breast inplants
litigation in Alabama. |n re Silicone Gel Breast Inplants Prods. Liab
Litig., 887 F. Supp. 1455 (N.D. Ala. 1995 [hereinafter In re Breast
| mpl ant s] . Plaintiffs also argue that based on the record there are

genui ne issues of material fact which preclude a grant of summary judgnent
on their clainms of negligent performance of an undertaking, aiding and
abetting tortious conduct, fraudul ent conceal nent and m srepresentation
and conspiracy.

“Plaintiffs do not appeal these corporate control rulings, and
they asserted direct liability clainms against only Dow Chem cal;
Corning thus is not a party to this appeal.
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A transferee court in federal nultidistrict proceedings has the
authority to enter dispositive orders term nating cases consol i dated under
28 U.S.C. § 1407 (1994). See Tenporonandi bular Joint (TMJ) |nplant
Recipients v. E.I. Du Pont De Nenours (ln re Tenporonandi bular Joint (TM])
| nplants Prods. Liab. Llitig.), 97 F.3d 1050, 1055 (8th G r. 1996)
[hereinafter E.1. Du Pont].

Federal law governs our review of whether the District Court
prematurely granted summary judgnent. See, e.qg., Willace v. Dorsey
Trailers Southeast, Inc., 849 F.2d 341, 344 (8th GCr. 1988). The

substantive clains, on the other hand, are creatures of state |law, and the
transferee court--and by extension this Court--ordinarily nust apply the
state | aw that woul d have been applied in an individual case had the case
not been transferred for consolidation. See E. 1. Du Pont, 97 F.3d at 1055.
Here, however, the parties have not inforned the Court of any difference

in the applicable state |laws, nor have they provided any choice-of-law
analysis. |Instead, they have based their argunents on generally applicable
statenents of the law, and have not disagreed as to the content of those
statements. Accordingly, we take these generally applicable statenents of
substantive | aw as providing the | egal standards that govern our review of
plaintiffs' substantive clains. W apply, of course, the established
summary judgnent principles, as did the District Court.

W first address plaintiffs' concerns about the timng of the sumary
judgnent. These concerns center around Dow Chem cal’'s use



of In re Breast |Inplants. In 1993, the district court in In re Breast

Implants granted an interlocutory summary judgnent to Dow Chemical in a
suit brought by the recipients of silicone gel breast inplants. 837 F.
Supp. 1128, 1142 (N.D. Ala. 1993). Many of the factual and |legal issues
in the breast inplants litigation were sinmilar, if not identical, to the
issues in the present TMJ inplants litigation. Accordingly, plaintiffs in
the TMJ litigation were directed to the breast inplants litigation
depository® for nost of the discovery sought, and discovery was to be
coordinated with discovery in the breast inplants litigation. Al

di scovery was pernmtted only by |eave of court. Not surprisingly, Dow
Chemical relied heavily on the holdings and reasoning of In re Breast

| nplants to support its notion for summary judgnent.

The District Court issued its order in the present consolidated TMJ
i npl ants cases granting sunmmary judgrment to Dow Chenical on March 31, 1995,
but final judgnent was not entered at that tine. See In re TM] |Inplants,
880 F. Supp. at 1322. On April 25, 1995, the court in In re Breast
Inplants vacated its order granting sumary judgnent to Dow Chemical on the

plaintiffs’ direct liability clains based on evidence acquired subsequent
to the entry of that order. See In re Breast Inplants, 887 F. Supp. at

1456. That court held that on the evidence then before it a jury could
find that Dow Chenical, as a consequence of its testing of silicone,
engaged in a negligent undertaking and therefore was directly liable to
reci pients of silicone gel breast inplants under the | aws of at |east sone
states.® 1d. at 1460-62. In the present

The docunent depository was established by the court in the
breast inplants litigation for litigants in any federal or state
case involving silicone inplant product liability.

®Aft er concl udi ng that summary judgnent was i nproper as to the
negligent undertaking claim the district court in In re Breast
| npl ants found it unnecessary to address plaintiffs’ other direct
l[itability theories. 887 F. Supp. at 1462.
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litigation, on June 13, 1995, the District Court denied plaintiffs’ notion
to vacate and deny sumary judgnment as to Dow Chenical and granted Dow
Chemical’s notion for the entry of final judgnent.

Plaintiffs contend that the District Court abused its discretion in
declining to vacate its order granting summary judgnent in this case.
Plaintiffs argue that before the court in In re Breast Inplants vacated

summary judgnment, Dow Chenical asserted that the factual and |egal issues
surrounding Dow Chemical’'s summary judgnent notion in this case were
identical to those already adjudicated in its favor in the breast inplants
litigation. Plaintiffs further argue that after summary judgnent in the
breast inplants litigation was vacated, Dow Chenical reversed direction

claimng that In re Breast |Inplants should not affect the TMJ litigation

because breast inplant silicone and TM) inplant silicone are different.
Moreover, plaintiffs contend that because of Dow Chemical's reliance on the
breast inplants litigation, Dow Chemi cal was able to avoid discovery in the
present case concerning its role in the research and devel opment of
silicone, and it avoi ded di scovery on the differences, if any, that exist
bet ween breast inplant silicone and TMJ inplant silicone. Wthout this
di scovery, plaintiffs argue, the grant of sumary judgnent was prenature.

A trial court's deternination that a claim is ripe for sumary
judgnent is reviewed for abuse of discretion. See, e.q., Hunphreys v.
Roche Bionedical lLabs.. Inc., 990 F.2d 1078, 1081 (8th G r. 1993).
Di scovery does not have to be conpleted before a court can grant sumary

judgnent, id. (citing Fed. R Cv. P. 56), but summary judgnment is proper
only after the nonnovant has had adequate tinme for discovery, see Celotex
Corp. v. Catrett, 477 U. S




317, 322 (1986); Anderson v. Liberty Lobby, Inc., 477 US. 242, 257 (1986).
Federal Rule of Civil Procedure 56(f) allows a party defendi ng agai nst a
summary judgnent notion to request a court to postpone a decision unti

conpl etion of adequate discovery. |If a party opposing a summary judgnment
noti on does not seek shelter under Rule 56(f) or otherwise ask for a
conti nuance, a court generally does not abuse its discretion in granting

summary judgnment based on the record before it. See Wallace, 849 F.2d at
344 (holding that entry of summary judgnment was not premature in view of
nonnovants failure to take advantage of Rule 56(f) or ask the court for any
kind of continuance); King v. Cooke, 26 F.3d 720, 726 (7th Cir. 1994)
(“I'When a party does not avail hinself of relief under Rule 56(f), it is

general ly not an abuse of discretion for the district court to rule on the
notion for summary judgnent.”), cert. denied, 115 S. C. 1373 (1995).

In addressing plaintiffs' contentions that the tinmng of the grant
of summary judgnent was unfair, we note that plaintiffs mscharacterize Dow
Chemcal’'s position in the District Court and unduly minimze the role of
the District Court. In referring to the breast inplants litigation, Dow
Chem cal argued that the court should not discount the analysis in |In re
Breast Inplants nerely because that case involved breast inplants and this
case involved TMJ inplants. Plaintiffs have turned this valid contention
on its head, reworking Dow Chemical’'s argunent to be that because this too

is a silicone inplant case, the results nust be the sane. However, neither
plaintiffs nor Dow Chemical elected to rely solely on the decision in In
re Breast Inplants; both parties marshalled evidence to support their

positions regarding Dow Chemical’'s notion for summary judgnent. Dow
Chemical sinply analogized the breast inplants litigation to the TM
inmplants litigation in support of its nmotion. This does not estop Dow
Chem cal from pointing out distinctions between the breast inplants case
and the present case.



Furthernmore, the District Court did not rely on the opinioninlnre
Breast Inplants as heavily as plaintiffs contend. The District Court

expressly relied on reasoning in In re Breast Inplants only when discussing

the corporate control clains, see Inre TM Inplants, 880 F. Supp. at 1315,
with respect to which plaintiffs raise no issue in this appeal. |In the
portion of the District Court's opinion addressing plaintiffs’ direct
liability clainms, the court concluded, after “[h]aving carefully reviewed
the argunents and evi dence,” that no genuine issues of material fact exist
as to any of plaintiffs' clains against Dow Chemical. 1d. at 1316. The
court made an i ndependent deci sion based on its own analysis of the record;
it did not treat the initial opinion in the breast inplants litigation as
determ native of the summary judgnent question in this case.

Mor eover, neither before nor after the Al abama district court’s
reversal of field in the breast inplants litigation did plaintiffs nake use
of Federal Rule of Gvil Procedure 56(f), which allows a party to request
a delay in granting summary judgnent until conpletion of further discovery.
Not only did plaintiffs never file an affidavit pursuant to Rule 56(f),”
but al so they

"Plaintiffs’ Reply Brief states that Dow Chemi cal’s counsel
i ndi cated on August 18, 1994 that filing a Rule 56(f) affidavit was
unnecessary. See Reply Br. at 5. Irrespective of this contention,
in a Septenber 2, 1994 letter to the District Court (a copy of
whi ch was sent to plaintiffs’ counsel), Dow Chem cal unequivocally
stressed its desire to have plaintiffs file a Rule 56(f) notion.
See Reply App. at 8. Plaintiffs also contend that they did not
know that discovery on the type of silicone contained in TM
i nplants was necessary until Dow Chem cal nmade this an issue in
attenpting to distinguish In re Breast Inplants, well after the
court’s Septenber 30, 1994 deadline for filing Rule 56(f)
affidavits. However, as noted in the opening line of plaintiffs’
brief, “This case concerns the role of Dow Chemcal . . . in the
design and testing of the silicone used in [TMJ] inplants.”
Appel lants’ Br. at 1. There being thousands of different silicone
conpounds, each with varying characteristics, plaintiffs should
have known early in this litigation that it would be necessary to
specifically identify the type of silicone in TM] inplants and to
tie that type of silicone to testing performed by Dow Chem cal and
not sinply rest on the notion that silicone is silicone.
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never filed a notion for a continuance or to conpel discovery.® Because
plaintiffs failed to take appropriate action to delay the entry of summary
judgnent and obtain additional discovery, the entry of summary judgnent was
not premature and did not constitute an abuse of the District Court’'s
di scretion. See Hunphreys, 990 F.2d at 1081 (finding no abuse of

discretion in court’s grant of summary judgment where party failed to file
any affidavit specifying why further discovery is necessary); Cassidy. lnc.
V. Hantz, 717 F.2d 1233, 1235 (8th Cir. 1983) (per curiam (holding that
appel | ant cannot conpl ain of inadequate opportunity for discovery where it

did not request a continuance to conduct further discovery or state by
affidavit why essential facts justifying opposition to summary judgnent are
unavai |l abl e). Plaintiffs nade a conscious ganble that their case as
presented was sufficient to avoid sumary judgnent and cannot now conpl ain
of inadequate discovery. See Tr. of H'g on Mt. for Summ J., Jan. 27,
1995, Appellants’ App. at 847 (Counsel for plaintiffs stated that

8 n a May 25, 1995 letter, plaintiffs asked the District Court
to wait on issuing a final ruling until plaintiffs’ counsel had
obtai ned certain Food and Drug Adm nistration (FDA) docunents.
Appel lants’ App. at 897. Wile United States v. Birchem 100 F. 3d
607, 609 (8th Cr. 1996), indicates that asking for a del ayed
ruling may suffice to preserve on appeal an argunment of inadequate
opportunity to conduct discovery even absent a Rule 56(f)
affidavit, a court does not necessarily abuse its discretion by
granting sunmary judgnment in the face of such a requested del ay.
See Bryant v. Ford Motor Co., 886 F.2d 1526, 1534 (9th Cr. 1989)
(stating that Rule 56(f) affidavit is not always necessary to raise
di scovery issue, but noting that the absence of a formal request
for a continuance is relevant as to whether a district court abuses
its discretion in ruling on a sumrary judgnent notion w thout
wai ting for further discovery), cert. denied, 493 U S. 1076 (1990).
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“IPlaintiffs] are certainly not submtting a Rule 56(f) affidavit at this
tinme. I think we have nore than substantial evidence to survive the
summary judgnent notion.”); Tr. of H'g on Continuing Mot. for Summ J.,
May 24, 1995, Appellants’ App. at 865 (Even after summary judgnent in |Ln
re Breast Inplants was vacated and Dow Chemical explicitly raised a

di stinction between silicone in TM] inplants and silicone in breast
i mpl ants, counsel for plaintiffs still insisted that she “[did not] want
to raise a discovery issue.”).

Finally, the only discovery plaintiffs explicitly sought before the
District Court was to rule on Dow Chemical’'s notion for final judgnent--FDA
docunents pertaining to Dow Corning’s attenpt to gain FDA approval for its
TMJ inplant--is irrelevant to the direct liability clains against Dow
Chemical.® In its May 25, 1995 letter to the District Court, plaintiffs
asserted that the FDA documents woul d denonstrate that the silicone in TM
inmplants is

While assertions in plaintiffs’ My 25, 1995 letter
concerni ng the exi stence of these FDA docunents and their purported
contents are relevant as to whether sunmary judgnent was
prematurely granted, the docunents thensel ves were never before the
District Court. As aresult, plaintiffs’ January 3, 1996 notion to
suppl ement the record on appeal with these FDA docunents and a
Silastic® Mammary Prosthesis informational brochure is denied, and
these itens will not be considered in addressing the nerits of Dow
Chem cal’s summary judgnent notion. See Barry v. Barry, 78 F.3d
375, 379 (8th Cir. 1996) (noting that authority to supplenment a
record is rarely exercised and represents a narrow exception to the
general rule that appellate courts consider only evidentiary
materials before the trial court at the tinme sunmary judgnent is
grant ed).

Plaintiffs’ February 12, 1996 notion to supplenent the record
on appeal w th correspondence between the parties to this case and
the District Court is granted. See United States v. WIson, 102
F.3d 968, 971 n.3 (8th Cr. 1996) (granting notion to suppl enent
the record on appeal to the extent that party seeks to suppl enent
the record with material submtted to the district court).

-12-



equi valent to that contained in previously-marketed silicone products.
Even if this contention were correct, plaintiffs never have asserted that
t he docunments woul d show any contacts between Dow Cheni cal and Dow Cor ni ng
sufficient to justify finding Dow Chem cal directly liable to plaintiffs;
thus, based on plaintiffs own assertions, these docunents would not raise
a genuine issue of material fact to create a jury question on any of
plaintiffs’ clains, and the District Court did not abuse its discretion in
granting summary judgnent without waiting for discovery of these
docunents.® See Anderson, 477 U. S. at 248 (“Only disputes over facts that
m ght affect the outcone of the suit under the governing law will properly

preclude the entry of sumrmary judgnent.”); United States v. Birchem 100
F.3d 607, 610 (8th Cir. 1996) (noting that nonnovants’ conplaints of
i nadequat e di scovery were inconsequential where nonnovants failed to point

to any factual disputes that would preclude summary judgnment).

We conclude plaintiffs have failed to show that the District Court
abused its discretion regarding the timng of its entry of summary judgnent
for Dow Cheni cal

%Because the discovery sought in plaintiffs’ My 25, 1995
letter did not denonstrate how postponenent of the summary judgnent
ruling would enable plaintiffs to avoid summary judgnent, the
letter could not serve as the functional equivalent of a Rule 56(f)
affidavit. See Hunphreys, 990 F.2d at 1081 (stating that party
i nvoking Rule 56(f)’s protection nust denonstrate how post ponenent
of ruling on a sunmary judgnment notion will enable the nonnovant to
show t he exi stence of a genuine issue of material fact sufficient
to avoid summary judgnent). Therefore, we need not, and do not,
decide whether strict adherence to Rule 56(f)’'s affidavit
requirement is necessary to preserve the argunment on appeal that
summary judgnent was prematurely granted.
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V.

Plaintiffs argue that the record shows genuine issues of naterial
fact with respect to several of their direct liability clains, and that
summary judgment therefore should have been denied. This Court reviews de
novo the decision to grant summary judgnent. E.I. Du Pont, 97 F.3d at

1055. Sunmary judgnent is proper only when, view ng the evidence in the

light nost favorable to the nonnoving party, the record presents “no
genuine issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law.” Fed. R Cv. P. 56(c); see

MCornmack v. Gtibank, N A, 100 F.3d 532, 537 (8th Cir. 1996). After the
novi ng party points out the absence of evidence to support the nonnoving

party’'s case, the nonnoving party “nust advance specific facts to create

a genuine issue of material fact for trial.” Rol screen Co. v. Pella
Prods.., Inc., 64 F.3d 1202, 1211 (8th Gr. 1995); see Celotex, 477 U S. at
323- 25. A genuine issue of material fact exists if the evidence is

sufficient to allow a reasonable jury to return a verdict for the nonnoving
party. See Anderson, 477 U.S. at 248-49. However, the nere existence of

a scintilla of evidence in favor of the nonnobving party's position is
insufficient to create a genuine issue of material fact. See Anderson, 477
US at 252; Devine v. Stone., lLeyton & Gershnman, P.C., 100 F.3d 78, 81-82
(8th Gr. 1996), cert. denied, US LW  (US My 12, 1997) (No.
96- 1423); see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U S. 574, 586 (1986) (explaining that nonnovant “rmust do nore than sinply

show that there is sone netaphysical doubt as to the material facts”).
After adequate tinme for discovery and upon proper notion, a court nust
enter summary judgnent “against a party who fails to nake a show ng
sufficient to establish the existence of an el enent essential to
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that party’'s case, and on which that party will bear the burden of proof
at trial.” Celotex, 477 U S. at 322.

Having reviewed carefully the parties’ argunents and subm ssions, we
conclude that no genuine issues of material fact exist as to any of
plaintiffs’ theories for holding Dow Chemical directly liable for
plaintiffs’ injuries.

A

Plaintiffs assert that Dow Chenical is liable under section 324A of
the Restatenent (Second) of Torts for negligent performance of an
undertaki ng. Section 324A provides:

One who undertakes, gratuitously or for consideration, to
render services to another which he should recognize as
necessary for the protection of a third person or his
things, is subject to liability to the third person for
physical harm resulting from his failure to exercise
reasonabl e care to protect his undertaking, if

(a) his failure to exercise reasonable care increases the
ri sk of such harm or

(b) he has undertaken to performa duty owed by the other
to the third person, or

(c) the harmis suffered because of reliance of the other
or the third person upon the undertaking.

Rest at emrent (Second) of Torts 8 324A (1965). The District Court found that
sunmary judgnment should be granted on this claim because there is no

evi dence to show that Dow Chenical undertook to render services to
another’ through its tradenmark agreenents or through any other neans.” See
In re TM] Inplants, 880 F. Supp. at 1322.

An actor’s specific undertaking of the services allegedly perforned

Wi t hout reasonable care is a threshold requirenent to
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section 324A liability. See, e.qg., Patentas v. United States, 687 F.2d
707, 716 (3d Cir. 1982) (“The foundation of [324A] is that the defendant
specifically has undertaken to performthe task that he or she is charged
with having perfornmed negligently.”); Lather v. Berg, 519 N E. 2d 755, 766
(I'nd. . App. 1988) (recognizing that an actor nust specifically undertake

to performthe task charged). The scope of this undertaking defines and

limts an actor’s duty under section 324A See, e.qg., Honmer v. Pabst
Brewing Co., 806 F.2d 119, 121 (7th Cr. 1986). Accordingly, courts have
refused to inpose liability under section 324A without a showi ng that the
def endant undertook a duty with respect to the specific product that caused
the injury. See Evans v. Liberty Miut. Ins. Co., 398 F.2d 665, 666-67 (3d
Cir. 1968) (finding that enployee could not recover under section 324A

absent a showing that the defendant insurance carrier had undertaken to
i nspect plaintiff's enployer’'s entire plant or the particular nachine
involved in the accident); Blessing v. United States, 447 F. Supp. 1160,
1189 (E.D. Pa. 1978) (sane); Artiglio v. Corning Inc., 56 Cal. Rptr. 2d
877, 883 (Cal. C. App. 1996) (noting that courts have refused to inpose
section 324A liability without a showing that defendant undertook

responsibility with respect to the specific product that caused the
injury), review granted and opinion superseded by 930 P.2d 399 (Cal. 1997),
and review limted by 932 P.2d 755 (Cal. 1997) (limiting review to
consi deration of section 324A claim.

The existence and nature of a legal duty are generally questions of
law. See, e.g., Honer, 806 F.2d at 121-23 (anal yzi ng exi stence and scope

of duty under section 324A and hol di ng t hat

"We are aware of California Rules of Court 976(d) and 977(a),
which limt the citation of opinions superseded by a grant of

review by the California Suprene Court. However, because these
rules are not binding on this Court, we cite to Artiglio but note

its status in the California courts.
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defendant owed no duty as a matter of law); Smith v. Allendale Miut. Ins.
Co., 303 NW2d 702, 710 (Mch. 1981) (interpreting section 324A and
concluding that it is “for the court to determine what evidence is

mninmally necessary to establish the elenents of a relationship on which
tort liability may be premi sed”). However, at |east one federal circuit
court of appeals construing section 324A has held that the existence and
scope of an undertaking, and thus the conconitant duty, are questions of
fact for a jury. See Pratt v. Liberty Mit. Ins. Go., 952 F.2d 667, 671 (2d
Gr. 1992). Regardless of whether the scope of a duty is deened a question

of law or a question of fact, if in viewing the evidence in the |ight nost
favorable to the plaintiff a reasonable jury could not find the existence
of a duty, a court may find the absence of a duty as a matter of law. See,
e.d., Andrew v. State, 682 A 2d 1387, 1392 (Vt. 1996) (granting summary
judgnent for state when plaintiff failed to show a section 324A undert aki ng

as a matter of |aw).

To establish liability under section 324A, plaintiffs nust prove that
Dow Chenical undertook a duty with respect to TMJ inplants. Plaintiffs
argue that Dow Chemi cal assuned such a duty by undertaking to render
services to Dow Corning through its tradenmark agreenents with Dow Corning
and through its silicone research and testing perforned for Dow Corni ng and
t hat Dow Chemi cal shoul d have recogni zed that these services were necessary
for the protection of plaintiffs. Plaintiffs assert that the trademark
agreenents provided that Dow Chemical could examne the quality of Dow
Corning' s products as a condition for the use of Dow Chemical’'s tradenarks
and trade nanes. Also, plaintiffs contend that Dow Chem cal perforned
substantial silicone research and testing, at Dow Corning’s request, that
Dow Corning did not and could not perform Through these endeavors,
plaintiffs argue, Dow Chenical undertook at |east part of Dow Corning's
duty to ensure the safety of Dow Corning’s TMJ i npl ants.
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The record, however, contains no evidence to show that Dow Chemni cal
undertook to render services to Dow Corning through its trademark
agr eenents. A standard tradenark agreenent, in and of itself, does not
establish an affirmative duty to inspect that could result in tort
liability to third parties, see Mni Mid Servs. Co. v. Miid Brigade Sys.,
Inc., 967 F.2d 1516, 1520 (11th Gr. 1992) (asserting that “the licensor’s
duty to control a licensee’'s use of the licensor’'s own trademark cannot be

blindly converted into a duty to prevent a licensee's msuse of another
party’'s trademark”); ln re Breast lnplants, 887 F. Supp. at 1461, and

nothing in the record suggests that these are other than standard tradenark
agreenments. Plaintiffs can point to no evidence that Dow Chenmical in fact
i nspected any Dow Corni ng product or provided any services to Dow Corning
pursuant to these agreenents. These agreenents can only be viewed, then,
as a vehicle for Dow Chemical to protect its intellectual property rights,
and thus they do not represent an undertaking on the part of Dow Chenical
to render services to another. Accordingly, these agreenments do not
trigger section 324A. See Roberson v. United States, 382 F.2d 714, 721
(9th Gr. 1967) (stating that actions solely to protect a defendant’s own

interests are not a basis for section 324A liability).

The silicone research allegedly perfornmed by Dow Chenical at the
request of Dow Corning al so does not denonstrate an undertaking sufficient
to inmpose liability on Dow Chenical under section 324A. For section 324A
liability to attach, Dow Chenical nust have specifically undertaken the
task of ensuring the safety of Dow Corning’s TMJ inplants or of ensuring
the safety of Dow Corning's entire array of silicone products. See
Bl essing, 447 F. Supp. at 1189 (recognizing that liability attaches only
when def endant charged with negligent inspection undertakes to inspect the
speci fic device causing the injury or the entire physical plant, of
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which the specific device is a part); cf. Klein v. Council of Chem
Ass'ns., 587 F. Supp. 213, 224 (E. D. Pa. 1984) (granting defendant’s notion
to dismss because by failing to identify any specific product that caused

the injury, plaintiffs could not allege which product defendant tested and
negligently failed to warn plaintiffs about). Plaintiffs contend that Dow
Chem cal undertook a duty with respect to all of Dow Corning' s silicone
products, but the record shows that Dow Chenical never tested the use of
silicone in any nedical inplants and that Dow Chenical never was inforned
that any of the silicones it tested would be used in nedical inplants.
Thus, examning the evidence in the light nost favorable to plaintiffs, Dow
Chenmical’'s silicone research cannot form the basis of a section 324A
undertaking for the protection of plaintiffs. See Artiglio, 56 Cal. Rptr.
2d at 884 (concluding that with an undi sputed record that Dow Chemical did

not test the safety of breast inplants, “there is no basis upon which a
reasonabl e inference can be drawn that Dow [Chemical] . . . in fact
undertook to protect the eventual recipients of Dow Corning s products”).

Plaintiffs can point only to Dow Chenmical’'s performance of
approxi mately a dozen tests involving silicone (but not its use in nedical
i npl ants) perforned over four decades at the request of Dow Corning, a 1967
neeting attended by a Dow Chenical enployee in which the idea of a tooth
i nmpl ant was di scussed, a 1948 and a 1950 article published by three Dow
Chemi cal scientists discussing toxicol ogical research on various
silicones, ! and a trademark

2plaintiffs contend that the 1948 article spawned the nedical
i npl ant industry through its assertion that silicones are inert.
The article, however, did not make such a broad assertion. The
article concluded that “silicones . . . as a class are very lowin
toxicity,” Appellants’ App. at 428 (enphasis added), but
specifically nentioned dangers associated wth sonme of the
silicones tested, Appellants’ App. at 421-23. To find an
undert aki ng based on this 1948 article would stretch the paraneters
of section 324A to inperm ssible bounds. Scientists engaged in
prelimnary research would be required to forever update their
research, famliarize thenselves with all the subsequent and
previously inconceivable applications of their research, or face
tort liability (here, alnost fifty years after conpletion of the
research). See Artiglio, 56 Cal. Rptr. 2d at 885 (rejecting a
simlar argunment in breast inplants litigation “because researchers
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agreenent allowi ng Dow Chemical to inspect the quality of Dow Corning' s
pr oducts. However, these Dow Chemical actions and Dow Corning's
purportedly inadequate | aboratory facilities are insufficient to establish
an undertaking of such breadth and magnitude as to create a duty on the
part Dow Chenical to ensure the safety of all of Dow Corning s silicone
products. See In re New York State Silicone Breast Inplant Litig., 632
N. Y. S. 2d 953, 956-57 (Sup. &. 1995) (remarking that if court were to hold
that Dow Chemi cal assuned a duty of care to all potential consuners of

silicone products, “the duty inposed on Dow Chem cal woul d be indeterm nate
and infinite"), aff’'d, 642 NY.S. 2d 681 (App. Dv.), appeal dism ssed, 676
N. E. 2d 493 (1996).

Absent the threshold requirenent of a specific undertaking of the
services that formthe basis for Dow Chemcal’s all eged duty under section
324A, plaintiffs’ claimnust fail, and we need not consider the renmining
aspects of section 324A liability. The District Court did not err in
granting summary judgment to Dow Chenical on plaintiffs’ negligent
undertaking claim

B.
Plaintiffs al so advance the theory that Dow Chemical is liable for
aiding and abetting Dow Corning s tortious conduct under Restatenent
(Second) of Torts § 876(b) (1979). Secondary liability

woul d have no practical neans of ascertaining the scope of their
liability or making rational decisions regarding their research
undert aki ngs”).
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under section 876(b) attaches when one actor “knows that the other’'s
conduct constitutes a breach of duty and gives substantial assistance or
encouragenment to the other so to conduct hinself.” Courts have recognized
three basic requirenents for aiding and abetting liability: (1) the primary
actor nust commit a wongful act that causes an injury; (2) the aider and
abettor nust be generally aware of his role in the overall wongful
activity at the tine assistance is provided; and (3) the aider and abettor
must knowi ngly and substantially assist the wongful act. See, e.qg.,
Hal berstam v. Wl ch, 705 F.2d 472, 477 (D.C. GCir. 1983).

In anal yzi ng the present case under the standard outlined above, we
assune, as the District Court did, that plaintiffs can establish a w ongful
act on the part of Dow Corning. See Inre TM] Inplants, 880 F. Supp. at

1319. W evaluate the second and third requirenments in tandem-the
stronger the evidence of Dow Chenical’'s general awareness of the alleged
tortious activity, the less evidence of Dow Chemical’'s substantial
assistance is required, and the stronger the evidence of substantial
assi stance, the | ess evidence of general awareness is required. See Mtage
v. Baehler, 762 F.2d 621, 624 (8th Gr. 1985), cert. denied, 474 U S. 1057

1072 (1986). In determ ning what constitutes “substantial assistance,” the

coments to section 876 of the Restatenent provides a list of five factors:
“the nature of the act encouraged, the anobunt of assistance given by the
defendant, his presence or absence at the tine of the tort, his relation
to the other and his state of mind.” Rest at enment (Second) of Torts
8§ 876(b), cm. d. (1979). Additionally, the court in Hal berstam provi ded
a sixth factor, the duration of the assistance provided. See Hal berstam

705 F.2d at 484. Finally, the alleged substantial assistance nust be the
proxi mate cause of plaintiffs' harm See Metge, 762 F.2d at 624.
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Applying the foregoing legal standards to this case, the second
requi renent of section 876(b) clearly is not satisfied. The record is
silent as to Dow Chenmical’'s general awareness of both the hazards
associated with TMJ inplants and its supposed role in assisting Dow
Corning’'s tortious conduct at the tines the alleged assistance was
provided. Plaintiffs contend that the know edge requirenent is satisfied
by the transfers of various enpl oyees between Dow Cheni cal and Dow Corni ng
and by the sale of silicone products by Dow Chemical subsidiaries.
However, there is no indication that any infornmati on regardi ng the dangers
of TMJ inplants or any silicone inplants was ever disseninated to Dow
Cheni cal . Thus, plaintiffs have not established a genuine issue of
material fact regarding Dow Chemical’s general awareness of the dangers of
TMJ) inplants. Cf. Anguiano v. E.|I. Du Pont de Nenours & Co., 44 F.3d 806,
812 (9th Gr. 1995) (affirmng summary judgnent for defendant manufacturer

of TMJ inplant conponent on strict liability and negligent failure to warn
clainms because plaintiffs failed to raise genuine issue of fact wth
respect to defendant’'s knowl edge of the hazards associated with TM
i npl ants even though defendant knew of conponent’s use, the problens with
this conponent in another |oad-bearing joint, and apprehension of inplant’s
use by sone practitioners).

The third aiding and abetting requirenent is also unsatisfied. The
record does not indicate that Dow Chem cal either knew of or substantially
assisted Dow Corning’s alleged tortious activity. See Ezzone v. Riccardi,
525 N.W2d 388, 398 (lowa 1994) (stating that aiding and abetting liability
cannot attach unless the primary party commts a wong, the aider knows of

the wong, and the aider substantially assists the achievenent of the
primary violation), cert. denied, 115 S. C. 1958 (1995); National
Wstmnster Bank v. Wksel, 511 N VY.S. 2d 626, 630 (App. Div.) (noting that
plaintiff nust establish that alleged aider and abettor acted wth

i ntention
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of advancing the tortious activity), appeal denied, 513 N E. 2d 1307 (1987).
An analysis of the Restatenent’s substantial assistance factors

supports this conclusion. First, we look at the nature of the act
encouraged and anal yze the inport of Dow Chemical’'s aid. The record shows
that Dow Corni ng desi gned, manufactured, and sold the TMJ inplants on its
own. Dow Corning was not “heavily dependent” on Dow Chemical in this
endeavor. Cf. Halberstam 705 F.2d at 488. Next, we exam ne the anpunt

of assistance. A dozen randomtests on silicone (none concerning its use
for human inplantation), use of sone Dow Chemical facilities, attendance
at a neeting in which the idea for a tooth inplant was raised, and two
articles (published nearly fifty years ago) on the toxicity of silicones
is not significant assistance, especially when conpared to the extensive
efforts necessary to bring the idea for a TMJ inplant to fruition. The
third factor, the defendant’s absence or presence at the tine of the tort,
i ndi cates that although Dow Corning and Dow Chenical shared facilities
during much of the period in question, there is no evidence that Dow
Chem cal knew of the testing or production of TMJ inplants so as to be
present during the tort’'s supposed conm ssion. Dow Chenmical’'s relation to
Dow Corning is the fourth factor. As Dow Corning’'s parent, Dow Cheni cal
obviously wants to be supportive; however, this generic desire to support,
without nore, is not sufficient to formthe basis for aiding and abetting
liability. Cf. id. at 488 (cautioning against overenphasis of relationship
bet ween defendant and tortfeasor, who were live-in conmpanions, and noting
uneasiness with finding civil liability on the basis of nornmal spousal
support activities). The fifth factor is Dow Chemi cal’'s state of nind.
There is no indication that Dow Chemcal’'s actions were know ngly done for
t he purpose of assisting the design, production, or sale of TMJ inplants,
much | ess that Dow Chemical was “one in spirit
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with” the alleged tortfeasor, Dow Corning. |d. at 484. The sixth factor
applied by the court in Hal berstam was the duration of the assistance
provided. Despite contacts between Dow Corni ng and Dow Cheni cal extendi ng
over four decades, evidence of any assistance by Dow Chem cal concerning
TMJ inplants is nonexistent. See id. The record is barren of evidence
from which a reasonable jury could find that Dow Chenical provided
substantial assistance to Dow Corning's alleged tortious activity.

Because there is no genuine issue of material fact to create a jury
guestion on plaintiffs' aiding and abetting tortious conduct claim
plaintiffs’ claim nust fail. The District Court’s grant of summary
judgnent on this claimnmnust be sustained.

C.

Plaintiffs contend that Dow Chemical is liable for nmaterial
m srepresentations and omissions concerning the safety of silicone.
Plaintiffs assert two fraud-based clains: (1) fraudul ent conceal nent, based
upon Dow Chemical’'s alleged duty to plaintiffs to correct its prior
representations concerning the safety of silicone after discovering that
silicone presented a health risk; and (2) fraudulent m srepresentation,
based upon Dow Chemical’s representati ons concerning the appropriateness
of silicone use in nedical inplants after learning of silicone's health
risks.

A fraudul ent conceal nent clai mrequires:

(1) Deliberate conceal nent by the defendant of a materi al
past or present fact, or silence in the face of a duty to
speak;

(2) That the defendant acted with scienter;

(3) An intent to induce plaintiff’'s reliance upon the
conceal ment;
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(4) Causation; and
(5) Damages resulting fromthe conceal nent.

Nicolet, Inc. v. Nutt, 525 A 2d 146, 149 (Del. 1987). Plaintiffs cannot
establish the first elenment of a fraudulent conceal nent claim Plaintiffs

allege that a duty to speak on the part of Dow Chenical arose because Dow
Chem cal published two articles asserting the inertness of silicone and
subsequently learned that certain silicone polynmers were not inert.
However, absent any rel ationship between plaintiffs and Dow Chenmical, there
can be no duty to speak. See Miore v. Fenex, lnc., 809 F.2d 297, 303 n.2
(6th Gr.) (stating that court is aware of no case finding liability for

fraudul ent nondi scl osure absent direct dealing with plaintiff), cert.
deni ed, 483 U.S. 1006 (1987); Magna Bank v. Janeson, 604 N. E. 2d 541, 544
(1. App. C. 1992) (asserting that “[t]here is no duty to speak absent
a fiduciary or other legal relationship between the parties”), appeal
denied, 612 N. E. 2d 514 (Ill. 1993) (table); cf. Restatenment (Second) of
Torts, 8§ 551(2)(c) (providing that a party to a business transaction is

under a duty to disclose subsequently acquired information that will make
untrue or misleading an earlier representation that was true or believed
true when nmde). Furthernore, there was nothing for Dow Chemical to
correct. The articles in question state that silicones as a class are
inert, but do not include the broad assertion that all silicones are inert.
Additionally, plaintiffs can point to no evidence of active conceal nent or
suppression of information relating to silicone inplants on the part of Dow
Chem cal . Because plaintiffs did not put forth evidence necessary to
satisfy the first elenment of a fraudul ent conceal nent claim we need not
go through the remaining elenments. See Celotex, 477 U S at 322

(expl ai ning that nonnovants nust establish all essential elenents of cause
of action on which they bear the burden of proof at trial in order to avoid
summary judgnent); Forbes v. Par Ten Group. lnc.
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394 S E 2d 643, 647 (N.C. C. App. 1990) (requiring that genuine issue of
material fact nust exist as to each elenent of fraud in order to avoid
summary judgnent), review denied, 402 S.E. 2d 824 (N. C. 1991).

Plaintiffs' fraudul ent msrepresentation claim also nust fail. A
vi abl e fraudul ent misrepresentation claimrequires showi ng that:

(1) [a] representation was nade;

(2) the representation was fal se;

(3) when the representation was made, it was known to be
fal se or made recklessly w thout know edge of its truth and
as a positive assertion;

(4) the representation was nade with the intention that
it would be relied upon;

(5) there was reliance upon the representation; and

(6) damage occurred as a result.

Citizens Nat'l Bank v. Kennedy and Coe, 441 N.W2d 180, 182 (Neb. 1989).
Plaintiffs contend that after learning that sone silicones were not
physiologically inert, Dow Chenical continued to assert the safety and
utility of silicone in nedical inplants. These contentions, however, are
entirely wthout support in the record. Wt hout evidence of a false

representation, the msrepresentation claimcannot succeed, and further
analysis of this claimis unnecessary. See Celotex, 477 U S. at 322 (sane
as above); Forbes, 394 S. E. 2d at 647 (same as above).

Summary judgnent was correctly granted on plaintiffs' fraud clains.

D.

Finally, plaintiffs allege that Dow Chemi cal conspired with Dow
Corning to conceal and misrepresent the dangers of inplanted
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silicone. To establish a civil conspiracy, plaintiffs nust show five
el enents: (1) two or nore persons; (2) an object to be acconplished; (3)
a neeting of the mnds on the object or course of action to be taken; (4)
t he conmi ssion of one or nore unlawful overt acts; and (5) danmages as the
proximate result of the conspiracy. See, e.qg., State ex rel. Mys v.
Ri denhour, 811 P.2d 1220, 1226 (Kan. 1991); Massey v. Arnto Steel Co., 652
S.W2d 932, 934 (Tex. 1983). Wrthout evidence of specific facts tending
to show an agreenent or a “neeting of the nminds” and concerted action, a

plaintiff seeking to show a civil conspiracy cannot survive a defendant’s
sunmary judgment notion. See, e.qg., Anderson v. Douglas County, 4 F.3d
574, 578 (8th Cir. 1993), cert. denied, 510 U S. 1113 (1994); MKke Pratt
& Sons, Inc. v. Metalcraft, Inc., 383 NW2d 758, 763 (Neb. 1986) (stating
that plaintiff nust prove existence of agreenent between two or nore

persons to inflict an injury upon or wong agai nst anot her).

Plaintiffs have not presented evidence sufficient to create a genui ne
issue of mmterial fact on their civil conspiracy claim As al ready
detailed, there is no evidence that Dow Chem cal knew what type of silicone
was used in TM) inplants or the dangers associated with this silicone, mch
| ess that Dow Chenical agreed with Dow Corning to conceal the hazards of
the silicone in TMJ inplants. Simlarly, plaintiffs offer only pure
specul ation, but no evidence, of a broader conspiracy enconpassing al
silicone products. See Anderson, 4 F.3d at 578 (noting that conclusory

all egations are insufficient to prove conspiracy). Wile plaintiffs assert
t hat Dow Chemical and Dow Corning conspired to selectively publish only
favorable silicone test results, the research cited discusses both
beneficial and potentially harnful properties of the silicones studied, and
plaintiffs have made no showing that any of the research done by Dow
Chemcal involved the suitability of silicone for human inplantation. On
the basis of plaintiffs’ evidence, no
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reasonabl e trier of fact could conclude that Dow Chemical conspired with
Dow Corning to msrepresent or conceal the dangers of silicone in nedical
i npl ants. Here again, sunmmary judgnent was correctly granted in favor of
Dow Chenmi cal .

V.

The District Court’'s grant of sunmary judgrment in favor of Dow
Chenical is affirnmed.

A true copy.
Attest:

CLERK, U. S. COURT COF APPEALS, EIGHTH CIRCU T
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